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(=) ‘Date of issue R

Arising out of Order-In-Original No. 110/AC/DEM/MEH/ST/AVKAR/2021-22 dated
() | 256.03.2022 passed by the Assistant Commissioner, CGST, Division-Mehsana,

‘Gandhinagar Commissionerate

A eeRat &7 AT o war )/ ' M/s Avkar Petroleum, Beside Avkar Dairy, Near Railway
(&) | Name and Address of the Crossing, Himmatnagar-Mehsana State Highway, At-
Appellant - Vijapur, Mehsana - 384570

/¢
P
G,

aﬁ%ari%ﬁwarﬁ?«r-aﬁ?r@rw—cﬁﬂﬁww%ﬁﬁwaﬂ%ﬂ%ﬁqmﬁaﬁﬁ%mﬁﬂw
SRR T SrfTeT Sreram qAOEToT e Sega e WohaT §, Star & Q& arder & g gy awar 81

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. ‘

HTA TR T TALEOT 3T -
Revision application to Government of India:

(1) e IOTeT aﬂﬁw 1994 T &[T qq 7= IqT T ATHAT 6 T H GRG0
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep

Building, Parliament Street, New Delhi - 110 001 under.Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : - ‘
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In case of any loss of goods where the loss occur in transit from a factory to a
arehouse or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. :

(=) 3w SeITeT i IR e F HIAT %ﬁqﬁ@ﬁmﬁﬁ%ﬁ@aﬁ&rﬁw
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner_ (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998. '
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yfaat ®, I arewr & wia emeer I Retew 7 €19 o F Facga-enesr @ Al 9w i ar-ar
gfeat & oy S erded T ST S1iRu SHe 9T WTar 3 & qed W & ofdwd gir 35-8 ¥
Frerffer BT & e o e % A1 EeY-6 AT 6t Aid H FHT AR

The above applicétion shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. ’
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

ST o, et SeaTa Qe Td T e srdienter TR & 7y ardier-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) &= ITTE §[oe AT, 1944 &Y &Ry 35-41/35-3 & favid:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Swfaiad TR=8T ¥ FaTq qaE & Ferar @ e, Fdiel & ATHe § QAT @, il
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AT Wa, 3raaT, FeRATR, gHeEaRe-3800041

. To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nrdfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para. '




Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. '

(3) aﬁwaﬁwﬁﬁuﬁdﬁgﬁwwﬁm@mgﬂmwﬁmﬁﬁmﬁvwwm
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In case of the order covers a number of order-in- Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) =TT gew At 1970 7T GITET & SAeEET - 1%&3%%3?&&%@1‘{3?5
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
O scheduled-I item of the court fee Act, 1975 as amended.

(5) ﬁaﬁrwmmwzﬁﬁawmaﬁrﬁaﬁﬁsﬁ?ﬁwmwﬁﬁﬁmwéﬂ%ﬁm
WW&WWWWW(W)W, 1982 # Afga g1

“Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  HT S[o, Fraler T eeF U At afiefiar =i (Riede) W 9iy enfie 3wy
¥ #dea| i (Demand) UF &€ (Penalty) & 10% & STHT AT ATard g1 grertien, erfderas g st
10 #T8 ¥YT B (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT,- 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre- dep031ted provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D ;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
yment of 10% of the duty demanded where duty or duty and penalty are in dispute,
penalty, where penalty alone is in dispute.”
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F.No. GAPPL/COM/STP/1786/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Avkar Petroleum, Beside Avkar Dairy, Near
Railway Crossing, Himmatnagar-Mehsana State Highway, At: Vijapur, Dist: Mehsana -
384570 (hereinafter referred to as “the appellant”) against .Order-in-Original No.
110/AC/DEM/MEH/ST/AVKAR/2021-22  dated 31.03.2022 issued on 01.04.2022
- (hereinafter referred to as “the impugned order”) passed by the Assistant Commissioner,

Central GST, Division Mehsana, (hereinafter referred to as “the adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax
Registration No. AACPS1935JSD001. On scrutiny of the data received from the Central
Board of Direct Taxes (CBDT) for the Financial. Year 2016-17, it was noticed that there is

difference of value of service amounting to Rs. 4,14,483/- between the gross value of service "

provided in the said data and the gross value of service shown in Service Tax return filed by
the appellant for the FY 2016-17. The appellant were called upon to submit clarification for
difference along with supporting documents for the said period. The appellant had vide email
dated 09.05.2020 submitted the required details. On verification of the same, it appeared that

the documents submitted by the appellant were unsatisfactory / incomplete.

2.1 Subsequently, the appellant were issued Show Cause Notice No. V.ST/ 11A-
958/Avkar Petrolieum/2020-21- dated 07.09.2020 demanding Service Tax amounting to Rs.
62,172/~ for the period FY 2016-17, under proviso to Sub-Section (1) of Section 73 of the
Finance Act, 1994. The SCN also prdposéd recovery of interest under Section 75 of the
Finance Act, 1994; and imposition of penalties under Section 77(2), Section 77C and Section
‘ 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
authority wherein the demand of Service Tax amounting to Rs. 62,172/ was confirmed under
proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under
Section 75 of the Finance Act, 1994 for the period from FY 2016-17. Further, (i) Penalty of
Rs. 62,172/- was imposed on the appellant un.der Section 78 of the Finance Act, 1994; and (ii)
Penalty of Rs. 10,000/~ was imposed on the appellant under Section 77(2) of the Finance Act,
1994,

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:
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o The appellant are engaged in providing Business Auxiliary Services. They are running
a Petrol Pump by the name “Avkar Petroleum”. The Petrol Pump is‘a Retail Fuel
Filling Unit under the-company, “Qwik Supply Chain Private Limited. They are

receiving income from Quik Supply Chain Private Limited. .

e During the FY 2016-17, their Gross Contract Income was Rs. 21,99,992/- as
mentioned in their Audit Report. They have also audited theit, Books of Accounts with
Chartered Accountant. Moreover, they have filed their Income Tax Return showing
the said Gross Contract Income and the Income Tax Department has accepted the said

- figures. They have submitted intimation issued by the IT under Section 143( 1) of the
Income Tax Act, 1961, as a proof of that. '

o They have already paid applicable service tax on the said gross receipt of Rs.
21,99,992/- and shown in their ST-3 Returns filed for the said period.

4. Personal hearing in the case was held on 15.03.2023. Shri Shaikh Irshadahmed
Gulamnabi, Advocate, appeared on behalf of the appellant for personal hearing. He reiterated
submissions made in appeal memorandum. He submitted a written submissions during

hearing.

4.1 The appellant, in their additional written submission produced during the course of

personal hearing, inter alia, made the following submission:

o As per Bank Statement, credit entries of “Fine Tech Corporation Private Limited”

were as under;

O Details Amount
- (inRs)
Total amount credited from Fine Tech during the 18,60,547/-
FY 2016-17 .
Receivable amount of FY 2015-16 and received - ~-1,88,937/-
in FY 2016-17
- -189,895/-
Receivable amount of FY 2016-17 and received +27,731/-
inFY 2017-18 '
+3,50,682/-
Net Receipts of FY 2016-17 - =18,60,128/-
2% TDS ’ - +37,962/-

Gross Contract Income from Fine Tech 18,98,090/-

They have submitted all the invoices issued by them during the FY 2016-17 and.also
submitted that the deductor has done mistake in filing their 26Q- TDS return, so incorrect

values are showing in their 26AS.
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5. I have carefully gone through the facts of the case, grounds of appéal’, submissions
made in the Appeal Memorandum and documents available on record. The issue to be
decided in the present appeal is whether the impugned order passed by the adjudicating
authority, confirming the demand of service tax against the appellant along with interest and
penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2016-17.

6. I find that in the SCN in question, the demand has been raised for the period FY 201 6-
17 based on the Income Tax Returns filed by the appellant. Except for the value of “Sales of
Services under Sales / Gross Receipts from Services” provided by the Income Tax
Department, no otﬁer cogent reason or justification -is forthcoming from the SCN for raising
the demand against the appellant. It is also not specified as to under which category of service
the non-levy of service tax is alleged against the appellant. Merely because the appellant had
reported receipts from services, the same cannot form the basis for arriving at the conclusion
that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2_021 , directed that:

“It was further veiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue show cause notices
based on the difference in ITR-TDS data and service tax returns only. after proper
verification of facts, may be followed diligently. Pr. Chief Commissioner /Chief
Comn'zissioner (s) may devise a suitable mechanism to monitor and prevent issue of |
indiscriminate show cause notices. Needless to mention. that in all such cases where
the notices have already been issued, adjudicating authorities are expected to pass a

Jjudicious order after proper appreciation of facts and submission of the noticee.”

6.1  In the present case, I find that letters were issued to the appellant seeking details and
documents, which were also submitted by thém. However, the SCN has been issued only on
the basis of details received from the Income Tax department stating that the documents were
unsatisfactory, without even specifying the category of service in respect of which service tax
is sought to be levied and collected. This, in my considered view, is not a valid ground for
raising of demand of service tax specifically when the appellant were registered with the

- Service Tax department and filing their ST-3 Returns from time to time.
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7. It is observed that the main contentions of the appellant are that (i) their total income
is Rs. 21,99,992/- as per Audit Report, Profit & Loss Account, Income Ledgef and Invoices
issued by them for the FY 2016-17 and they have already paid applicable service tax on the
total income of Rs. 21,99,992/- and shown in their ST-3 Returns filed for the said period; and
(i) the deductor has done mistake in filing their 26Q TDS Return, so incorrect values are

showing in their 26AS.

8. I find that below mentioned facts emerged on verifying the documents available on

records:

o The appellant have shown income of Rs. 21,99,992/- in the Income Tax Return filed
by them for the FY 2016-17, which was processed without any objection by the
Income Tax department and issued intimation under Section 143(1) of the Income Tax
Act, 1961 on 09.02.2018.

e The appellant have shown total income of Rs. 21,99,992/- in the Audit Report, Profit

- & Loss Account, and Income ledger for the FY 2016-17.

o The appellant have shown total gross receipt of Rs. 21,99,992/- in their ST-3 Returné
filed for the FY 2016-17 and paid applicable sefyice tax on the same.

o The appellant have issued total 12 invoices during the FY 2016-17, totally amounting
to Rs. 21,99,992/-.

9. I also find that in the Form 26AS total credit of Rs. 26,14,475/- has been mentioned.
However, the appellant contended in their submission that déductor has done mistake in filing
their 26Q TDS return, so incorrect values are showing in their 26AS, which appears to be

| correct, showing corroborative evidence viz. Audit Report, ITR, and intimation under Se;:tion
143(1) of the Income Tax Act, 1961.

9.1 1 also find that the Hon’ble CESTAT 9in their decision in the case of Kush
Constructions v. CGST reported at NACIN 2019 (24) G.S.T.L. 606 (Tti. — AlL), has held that
“Revenue cannot raise the demand on the basis of such difference without examining the
reasons for the said difference and without establishing that the entire amount received by the
appellant as reflected in said returns in the Form 26AS being consideration for services
provided and without examining whether the difference was because of any exemption or
abatement, since it is not legal to presunie that the entire differential amount was on account
of consideration for providing services.” Therefore, it can be said that the SCN issued without
categorically identifying the nature of taxable service involved only on the difference of the
Form 26AS and ST-3 Returns may not.be valid on the aforesaid grounds, specifically when

the Gross Taxable Service Provided figures of ST-3 Returns for the relevant period exactly

matches with the Income figures mentioned in Audited Financial Statements, Profit & Loss

Account, Invoices issued and Income Tax Return filed by the appellant,
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10.  In view of the above discussion, I am of the considered view that the appellant have
discharged their service tax liability on the total income shown in their Audit Report and
Income Tax Return. Therefore, the impugned order passed by the adjudicating authority
conﬁrming demand of service tax for the FY 2016-17 is not correct and legal and is required
to be set aside. Since the demand of service tax is not sustainable on merits, there does not

arise any question of charging interest or imposing penalties in the case.

11.  Accordingly, I set aside the impugned order and allow the app‘eal filed by the
appellant.

12, arfer Fat ST asT St TS ST BT FITeTRT SURIRE s & BT ST g |
The appeal filed by the appellant stands disposed of in above terms,

M

(Akhilesh Kﬂ’;ﬁal) Mﬁu(j/
Commissioner (Appeals) o213 |

Attested : Date : 2.2 .05.-2023

(R.\Z. Maniyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST
To, .
M/s. Avkar Petroleum, . ' Appellant

Beside Avkar Dairy,

Near Railway Crossing,
Himmatnagar-Mehsana State Highway,
At Vijapur, Dist: Mehsana — 384570

- . The Assistant Commissioner, Respondent
CGST, Division Mehsana. A
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Copy to : ‘
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Gandhinagar '
3) The Assistant Commissioner, CGST, Division Mehsana
4) The Assistant Commissioner (HQ System), CGST, Gandhinagar
' (for uploading the OIA)
1/5f Guard File . |

6) PA file
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